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These materials provide an overview of several of the most significant issues student loan creditors face when borrowers file for bankruptcy.  They, however, are not exhaustive nor a substitute for thorough legal research.  

I.
IMPROPER PLAN LANGUAGE

In the past few years, debtors have attempted discharge their student loans through means not contemplated by Congress.  Debtors have attempted to improperly discharge their loans through plan language.  The results of these attempts have been mixed.  All courts that have addressed the issue of attempting to discharge student loans through plan language have considered the language to be improper and inconsistent with the Bankruptcy Code.  Some, however, have said that res judicata is more important than legality.  Others have stated that including such language is sanctionable conduct and ordered the language removed from the plan.  The most recent case to address this issue has said that including improper language in plan does not provide sufficient notice, violates a student loan creditors due process rights, and, therefore, cannot be given res judicata effect.

Banks v. Sallie Mae Servs. Corp., 299 F.3d 296 (4th Cir. 2002)
The Bankruptcy Court held that the terms of a confirmed plan, which provided that postpetition interest would be tolled during the pendency of the plan, were res judicata. The District Court, reversed, holding that the language in Chapter 13 plan purporting to discharge postpetition interest on the nondischargeable student loan debt was improper and was not res judicata because the confirmed Chapter 13 plan, containing the improper language, failed to provide for proper notice to the student loan creditor and therefore violated the creditor’s due process rights.  The debtor appealed and the 4th Circuit affirmed, stating "where the Bankruptcy Code and Rules require a heightened degree of notice, due process entitles a party to receive such notice before an order binding the party will be afforded preclusive effect."  The 4th Circuit reiterated that a determination of dischargeability of any part of the student loan debt required an adversary proceeding pursuant to Fed. R. Bankr. P. 7001(6), with proper service of process and notice to the student loan creditor in the form of a Summons and Complaint.  The Fourth Circuit acknowledged that its decision was contrary to decisions rendered in the Ninth and Tenth Circuits but held that neither of its sister circuits had addressed the due process violation.  
In re Lemons, 285 B.R. 327 (Bankr. W.D. Okla. 2002)
The Bankruptcy Court held that a debtor’s counsel who put improper language in his Chapter 13 plan should be sanctioned for his conduct.  As sanctions, the court admonished counsel and ordered him to remove any offending language in all pending cases.  The court also published its order as a deterrent. 

In re Patton, 261 B.R. 44 (Bankr. E.D. Wash. 2001)

Debtors in five unrelated Chapter 13 cases sought declaratory judgment that, pursuant to the improper plan language in their confirmed plans, their student loan obligations would be discharged upon successful completion of their respective plans.  The Court held that because the creditors neither objected to confirmation, appealed the confirmation orders, nor attempted to revoke the confirmation orders, the confirmation orders in each case were res judicata even though the language was improper.  The Court, however, made a point of stating that its ruling should not be interpreted as an approval or validation of the plan language and that inclusion of such provisions may be sanctionable. 

In re El Khabbaz, 264 B.R. 204 (Bankr. N.D. Iowa 2001)

Court recognized plan language discharging student loans was improper and that including it may be sanctionable.  Nonetheless, it held that plan was binding on student loan creditor.  

In re Webber, 251 B.R. 554 (Bankr. Ariz. 2000)

Creditor objected to debtor's proposed Chapter 13 plan because it contained language that provided for discharge of the debtor’s student loan debt upon completion of debtor's plan. The Bankruptcy Court held that plan provision was an improper attempt to obtain an undue hardship discharge of student loan debt without necessity of adversary proceeding.

In re Hensley, 249 B.R. 318 (Bankr. W.D. Okla. 2000)

On creditors' motions to dismiss Chapter 13 cases that included illegal plan language in an attempt to discharge student loan debt through the Chapter 13 plan, the Bankruptcy Court found such conduct violates Rule 9011 and is sanctionable.  The court ordered each debtor's attorney to eliminate the provision from their client's respective plan and any other plans containing similar language in cases currently on file and awaiting confirmation by the court.

In re Evans, 242 B.R. 407 (Bankr. S.D. Ohio 1999)

 Debtor sought confirmation of proposed Chapter 13 plan that contained an addendum seeking to discharge a student loan debt upon completion of plan payments.   The Bankruptcy Court, sua sponte, raised issue of the legality of the addendum and held that plan could not be confirmed so long as it contained the addendum, and the debtor's attorney was required to show cause why his inclusion of the addendum in the plan did not violate Rule 9011.

In re Andersen, 179 F.3d 1253 (10th Cir. 1999)

The debtor put a provision in his Chapter 13 plan stating that confirmation of his plan constituted a finding that excepting his student loan debt from discharge would impose and undue hardship on him and his dependents.  Andersen's plan was confirmed and he received his discharge.  Because collection continued after he received his discharge, Andersen reopened his bankruptcy.  The Court recognized that including such language in a bankruptcy plan was improper but stated that the finality of confirmation order was more important than their legality.  As such, Anderson's student loans were discharged.

In re Pardee, 193 F.3d 1083 (9th Cir. 1999)

The Ninth Circuit Court of Appeals acknowledged that plan language expressly discharging post petition interest violated the Bankruptcy Code but held that held that creditor's failure to object to plan or to appeal order confirming plan waived creditor's right to assert postconfirmation collateral attack against plan on basis that interest discharge provision violated Bankruptcy Code.
II.
DISCRIMINATION

In situations where debtors would likely not be able to obtain an undue hardship determination, they have attempted to maximize their “fresh start” by providing for a larger dividend to their student loan creditors than other unsecured creditors. Section 1322 allows for discrimination among creditors, but that discrimination cannot be “unfair.”  While some courts have allowed discrimination in favor of student loan creditors, the majority have not.

In re Simmons, 288 B.R. 737 (Bankr. N.D. Tex. 2003)
Trustee objected to confirmation of Chapter 13 plans in separate bankruptcy cases because plans discriminated unfairly against unsecured creditors in favor of student loan debt. The Bankruptcy Court held that mere fact that a Chapter 13 debtor's student loan debts are nondischargeable is not sufficient basis for allowing debtor to freely discriminate in favor of such debts in his or her proposed plan; and, discrimination was "unfair," to extent that, due to such discrimination, other unsecured creditors received less than that to which they would have been entitled over first 36 months of plans.
In re Beauchamp, 283 B.R. 287 (Bankr. Minn. 2002)

Trustee objected to plan that provided for full payment of student loan debt while other unsecured creditors only received a small dividend.  In sustaining the Trustee’s objection, the Bankruptcy Court stated that the debtor’s “fresh start” “does not provide a legitimate basis for the discrimination.” 

In re Labib-Kiyarash, 271 B.R. 189 (B.A.P. 9th Cir. 2001)

Trustee objected to debtor's proposed Chapter 13 plan as unfairly discriminating in favor of long‑term student loan debt. The Bankruptcy Court entered order sustaining objection and dismissing debtor's case and debtor appealed. The Bankruptcy Appellate Panel vacated and remanded, holding that the debtor could continue making payments on long‑term student loan debt outside plan at contract rate, while he cured any arrearage through plan, but only if this separate classification and treatment of long‑term student loan debt was not unfairly discriminatory to other general unsecured creditors under four‑part Wolff test.

In re Bentley, 266 B.R. 229 (B.A.P. 1st Cir. 2001)

Trustee objected to confirmation of debtors' Chapter 13 plan, as unfairly discriminating in favor of student loan creditors. The Bankruptcy Court sustained objection and denied confirmation. Case was dismissed and debtors appealed. The Bankruptcy Appellate Panel affirmed, holding, among other things, that the plan discriminated unfairly by proposing to pay debtors' nondischargeable student loan obligations in full but to pay all other nonpriority unsecured claims a dividend of approximately three percent.

In re Williams, 253 B.R. 220 (Bankr. W.D. Tenn. 2000)

The Court, held that (1) proposed Chapter 13 plans providing for payment of interest on nondischargeable student loan debt, but not to other unsecured claims, "unfairly discriminated" against other unsecured creditors and could not be confirmed; (2) plans that classified debtor's student loan obligations as long-term debt apart from other unsecured debt and that provided for acceleration of the student loan debt so that they would be paid under the plans, "unfairly discriminated" against other unsecured creditors and could not be confirmed; (3) plans that proposed to pay in full the student loan debt before payment of other unsecured debt were "unfairly discriminatory" and could not be confirmed; but (4) plans could provide for a 30 percent difference in payment between student loan and other unsecured debt.

III.
APPLICATION OF TRUSTEE PAYMENTS

In re Kielisch, 258 F.3d 315 (4th Cir. 2001)

Following Chapter 13 debtors' discharge, student loan creditor sought to recover remaining debt. The Bankruptcy Court held that plan payments had been improperly applied to postpetition interest, and creditor appealed. The District Court affirmed.  The Court of Appeals held that bankruptcy statute requiring court to disallow any claim for unmatured interest, § 502(b)(2), only addressed student loan creditor's ability to file proofs of claim for postpetition interest, not its ability to apply estate payments, as required by 34 C.F.R. § 404(f), to accrued interest, including postpetition interest, once those payments were made.  The Court noted that the lower courts erred by equating the terms "claim" and "debt" and under their analysis the debtors would partially discharge a portion of their student loan debt without the required showing of "undue hardship."  In reaching its decision, the Court stated, “Congress has determined that absent proven undue hardship, student loans are nondischargeable and, thus, pass unaffected through the bankruptcy estate for purposes of the debtor's liability.”
IV.
TIMING

The timing of the adversary is important to consider.  Because an undue hardship determination only discharges a student loan debt if a discharge is received, courts have ruled that undue hardship cases are not ripe until at or near the time that the discharge is obtained.  This conserves judicial resources.  It also makes it easier for the court to apply the undue hardship test because the debtor's current and future situation is less speculative than it was at the beginning of the debtor's case, which could have been 3 to 5 years prior.  Of course, undue hardship cases in Chapter 7 bankruptcies are ripe almost immediately.  Conversely, debtors cannot wait for years after they receive their discharge to file an undue hardship complaint either.  The undue hardship should be based on a debtor’s circumstances at the time the debtor receives her discharge.

A. Ripeness

In re Pair, 269 B.R. 719 (Bankr. N.D. Ala. 2001)

Chapter 13 debtor filed adversary complaint seeking discharge of her student loan obligation. Creditor filed motion to dismiss, asserting that, because plan payments were not yet completed, the issue was not ripe for adjudication at this time. The Bankruptcy Court agreed, holding that the issue of whether debtor could establish an "undue hardship" was not ripe for adjudication until the end of her case when her financial circumstances would be clearer.

In re Soler, 250 B.R. 694 (Bankr. D. Minn. 2000)

Chapter 13 debtor brought adversary proceeding for determination of dischargeability of her student loan obligations. The Bankruptcy Court, dismissed without prejudice, holding that the adversary proceeding was premature and not yet ripe for decision prior to debtor's successful completion of her plan payments.


B.
Laches

In re Bugos, 2003 WL 124865 (Bankr. E.D. Va. 2003)
More than 2 years after Chapter 7 case was closed, debtor filed complaint for determination that she was entitled to "undue hardship" discharge of her student loan obligations. The Bankruptcy Court held that it was not appropriate for court to reopen Chapter 7 case in order to grant debtor an "undue hardship" discharge of her student loan obligations based upon circumstances that arose only after her petition was filed.  The Court stated, “There needs to he some reasonable relationship of the undue hardships to the time when the bankruptcy case was filed.”

In re Kapsin, 265 B.R. 778 (Bankr. N.D. Ohio 2001)

Debtors moved to reopen their Chapter 7 case, so that they could obtain determination that they were entitled to "undue hardship" discharge of student loan obligations.   The Bankruptcy Court held that change in debtors' circumstances since their Chapter 7 case was closed, which allegedly bore upon question of whether it would impose "undue hardship" on debtors, did not constitute "cause" for reopening case roughly one-and-one-half years later.

V.
SOVEREIGN IMMUNITY

Under the 11th Amendment of the Constitution, states cannot be sued in federal court without their consent.  This is known as sovereign immunity.  Courts are divided on whether an arm of the state, either a state university or a guarantor, can use sovereign immunity as a defense in a student loan adversary proceeding.  The issue of sovereign immunity revolves around whether the immunity has been abrogated or waived.  Section 106 of the Bankruptcy Code expressly abrogates a states’ sovereign immunity.  Some courts have found that provision to be unconstitutional while others have not.  Other courts have found that the immunity is waived by participation in the student loan program.  Other courts have reached the opposite conclusion.  All courts, however, have concluded that filing a proof of claim waives sovereign immunity. 

In re Hood, 319 F.3d 755 (6th Cir. 2003)

The Sixth Circuit held that the Constitution's Bankruptcy Clause gives Congress the power to abrogate states' sovereign immunity, which it did in the Bankruptcy Code; and state entity that held debtor's student loan was not immune from suit in bankruptcy court.

In re Monseratt, 289 B.R. 183 (Bankr. M.D. Fla 2002)

The Bankruptcy Court held that it was without jurisdiction to hear undue hardship adversary proceeding absent a waiver or abrogation of state's Eleventh Amendment immunity; the state did not waive its immunity because it did not file a proof of claim; and abrogation of sovereign immunity under Bankruptcy Code was unconstitutional as applied to state.

In re Jordan, 275 B.R. 755 (Bankr. W.D. Va. 2002)

The Bankruptcy Court held that Bankruptcy Code’s abrogation of sovereign immunity was unconstitutional and state did not waive its Eleventh Amendment immunity by participating in a student loan program governed by various federal regulations.
In re Drivas, 266 B.R. 515 (Bankr. M.D. Fla. 2001)

The Bankruptcy Court held that agency waived sovereign immunity filing proofs of claim. 

In re Janc, 251 B.R. 525 (Bankr. W.D. Mo. 2000)

The Bankruptcy Court held that: (1) by granting state agency authority to adopt regulations regarding the procedures to be followed in event of borrower's default on state-guaranteed student loan, Missouri legislature did not waive agency's Eleventh Amendment immunity from suit in federal court; (2) by participating in student loan program, state agency did not thereby waive its Eleventh Amendment immunity; and (3) bankruptcy court's jurisdiction over debtor and bankruptcy estate did not permit it to determine dischargeability of debt that was owed to state entity which had been dismissed from adversary proceeding based on its Eleventh Amendment immunity.

In re Huffine, 246 B.R. 245 (Bankr. E.D. Wash. 2000)

Bankruptcy Court held that state university voluntarily waived its sovereign immunity by participating in the subject federal student loan program.
In re Innes, 184 F.3d. 1275 (10th Cir. 1999)

The Tenth Circuit held that state university waived its sovereign immunity by entering into student loan program participation contract requiring university to perform certain actions in event of student-borrower's bankruptcy, and Kansas statute, which allowed state educational institutions to contract with United States Department of Education to apply for and receive federal funds for student financial assistance programs, conferred upon university the power to waive Eleventh Amendment immunity.

In re Rose, 187 F.3d. 926 (8th Cir. 1999)

The Eighth Circuit held that guarantor waived its Eleventh Amendment immunity by filing proofs of claim.
VI.
UNDUE HARDSHIP DISCHARGES

Student loans are general, unsecured debts but enjoy a presumption of nondischargeability in bankruptcy.  To overcome this presumption a borrower must initiate an adversary proceeding and prove that "excepting such debt from discharge  . . . will impose an undue hardship on the debtor and the debtor's dependents."  11 U.S.C. § 523(a)(8).  “Undue hardship” is not defined by the Code.

A.
Undue Hardship Test

 The most widely adopted test for undue hardship is the Brunner test, established by Brunner v. New York State Higher Educ. Serv. Corp., 831 F.2d 395 (2nd Cir. 1987).  This test requires the debtor to prove: 1) that she cannot maintain, based on current income and expenses, a 'minimal' standard of living for herself and her dependents if forced to repay the loans; 2) that additional circumstances exist indicating that this state of affairs is likely to persist for a significant portion of the repayment period; and, 3) that she has made good faith efforts to repay the loans.  If the debtor fails to meet any prong, the analysis should end.  While most courts use the Brunner test, a few jurisdictions use the Totality of the Circumstances test.  These courts typically look at 1) the debtor’s past, present, and reasonably reliable future financial resources; 2) a calculation of the debtor’s and her dependents’ reasonable and necessary living expenses; and 3) any other relevant facts and circumstances surrounding each particular bankruptcy case.  The only Court of Appeal to have affirmed this test is the 8th Circuit in the recent case In re Long, 322 F.3d 549 (8th Cir. 2003).  The application of this test provides almost no certainty for a student loan creditor.  In applying the undue hardship test, courts have had to address various issues, including, tithing and the availability of alternative repayment options.   
i.
Brunner Test

In re Roach, 288 B.R. 437 (Bankr. E.D. La. 2003)

Bankruptcy Court held that 42-year-old Chapter 7 debtor, a recovering alcoholic whose earning potential as nurse was somewhat limited by restrictions placed on her employment as result of her history of alcoholism, failed to satisfy burden of showing that her present inability, without undue hardship, to repay her $49,475.66 in student loan debt was likely to persist for significant portion of loan repayment period.

In re Stern, 288 B.R. 36 (Bankr. N.D.N.Y. 2002)

Bankruptcy Court held that, while Chapter 7 debtor, having closed his solo law practice in response to increase in his malpractice insurance rates, and having relocated with his foreign-born wife to country where his inability to speak the language allegedly prevented him from securing any employment even as streetsweeper, lacked a present ability to repay his more than $140,000 in student loan debt, debtor failed to satisfy his burden of showing that there were any circumstances beyond his reasonable control which made it likely that this state of affairs was likely to persist for significant portion of loan repayment period.
Goulet v. ECMC, 284 F.3d 773 (7th Cir. 2002)

The Court held that the debtor, a 55-year-old man who failed to complete his master’s degree in psychology, was not entitled to a discharge of nearly $80,000 in student loans.  The court held that, despite the long history of drug and alcohol dependency issues and an annual income below the poverty level, the debtor did not present additional exceptional circumstances needed to qualify for a discharge.  The court noted that many of the debtor’s circumstances, particularly the chemical dependency, existed at the time he took out the loans.  
In re Farrish, 272 B.R. 456 (Bankr. S.D. Miss. 2001)

Court determined that debtor, a healthy 41-year-old single male with no dependents who had a degree in biology and a doctorate in podiatric medicine, had not maximized his income and, thus, was not entitled to discharge of his $193,565.74 in student loan debt.

In re Logan, 263 B.R. 796 (Bankr. W.D. Ky. 2000)

The Court held that, while 49-year-old divorced mother of three children, who was currently employed at annual salary of $42,000.00, and who could expect to receive annual raises of 5% to 6%, failed to demonstrate, based upon her current income and expenses, that she could not maintain minimal standard of living for herself and her children if forced to repay at least some portion of her roughly $135,000.00 in student loan debt, bankruptcy court, in exercise of its authority to grant partial “undue hardship” discharges, discharged roughly 58% of debt

In re Rifino, 245 F.3d 1083 (9th Cir. 2001)

 The court held that a 41-year old social worker with $69,000 in debt and only 3 years into her career as a social worker was not entitled to a discharge of her student loans.  The court based its findings on the second prong of the test.  Because the debtor was just starting her career, she necessarily would start at a lower than average salary and she could not prove that this salary level would remain throughout her career.  The student loan creditor called a witness to discuss the future earning potential of social workers and the Ninth Circuit noted the significance of the unrebutted expert witness testimony.

ii.
Totality of the Circumstances Test

In re Long, 322 F.3d 549 (8th Cir. 2003)

The Bankruptcy Court found that repayment of student loan debt would impose an undue hardship on 39-year-old single mother.  After conducting a review for "clear error," the BAP affirmed, holding that: (1) Bankruptcy Court's determination of "undue hardship" was a factual determination and was reversible only for clear error; (2) Bankruptcy Court properly considered debtor's medical condition and prognosis when examining her present and future financial resources; (3) Bankruptcy Court did not clearly err by failing to find some of debtor's expenses, such as the $80 per month for her child's private school tuition, to be unreasonable; and (4) Bankruptcy Court's determination that, even if debtor consolidated her student loans, she would not be able to "retire or even reduce" her obligation was not clearly erroneous.  The Court of Appeals reversed and remanded, holding that repayment of a debtor's student loans would impose an "undue hardship" is a legal question to be reviewed de novo and, that the "totality of the circumstances" test is used to determine undue hardship.

In re Svoboda, 264 B.R. 190 (B.A.P. 8th Cir. 2001)

In affirming the Bankruptcy Court’s denial of discharge of $17,400 to 38-year-old single mother of toddler, the BAP held that (1) debtor was in good health, (2) her day care expenses would decrease once child was of school age, (3) debtor’s future income would increase due to child support payments, regular annual raises, and loan forgiveness programs for teachers pursuing master’s degrees.

In re Crowley, 259 B.R. 361 (Bankr. W.D. Mo. 2001)

The Bankruptcy Court discharged student loan debt totaling more than $22,000 of 58-year-old debtor, who suffered significant health problems related to a work injury.  The court rejected ED’s argument that the debtor’s lack of good faith repayment was a probative consideration under the totality of circumstances third factor but found that her illness was “a unique factor” weighing in favor of a finding of undue hardship. 

In re Randall, 255 B.R. 570 (Bankr. N.D. 2001)

The Bankruptcy Court denied a discharge of nearly $50,000 in student loan debt to lawyer who complained of chronic fatigue syndrome and fibromyalgia, among other physical ailments, stating that the “notion of undue hardship has come to be associated with total incapacity both at the time of filing and on into the future to pay one's debts.”  The court held that debtor lawyer had failed to meet her burden of proving that her present circumstances were permanent or long term.

In re Soler, 261, B.R. 444 (Bankr. Minn. 2001)

Under the "totality of the circumstances" examination used to determine the dischargeability of Higher Education Assistance Loan (HEAL) obligations, bankruptcy courts should consider the following:  (1) income, (2) earning ability, (3) health, (4) educational background, (5) dependents, (6) age, (7) accumulated wealth, (8) professional degree, including whether debtor has obtained employment commensurate with her education, (9) amount of debt and rate of interest, (10) debtor's claimed expenses and living standard, including whether debtor has taken steps to minimize expenses, (11) whether debtor has attempted to maximize income and whether debtor can supplement that income through part-time employment, (12) whether, and to what extent, debtor's situation is likely to continue or improve, and (13) debtor's good faith, including any efforts to repay the HEAL loans and debtor's financial situation when making any repayment efforts.  

In re Cline, 248 B.R. 347 (B.A.P. 8th Cir. 2000)

The Eighth Circuit BAP affirmed the bankruptcy court’s discharge of $53,500 in student loan debt.  The bankruptcy court found debtor’s testimony about her mental condition credible and held that debtor was not fit for higher responsibility and higher paying positions and therefore had no future ability to earn income sufficient to pay student loan debt.

In re Perry, 239 B.R. 801 (Bankr. W.D. Ark. 1999)

Court stated that neither debtor's desire to represent class of clients that could not afford to pay her nor her voluntary assumption of obligation to pay for college-related expenses of adult daughter were sufficient to entitle her to "undue hardship" discharge of student loan obligation.

In re Rose, 227 B.R. 518 (W.D. Mo. 1999)

The Court used the totality of the circumstances test in a case involving a recent law school graduate with $105,000 in student loans who worked as a law clerk for a state court judge.  She had two young children and her husband stayed home to care for the children.  The Court remanded for the trial court to consider: predicted earnings for her profession, the ability to extend the payment terms of the loan, the husband’s eventual return to the workplace when the children are school-age, tax benefits that offset the costs of childcare, the fact that the family will soon no longer be purchasing formula or diapers, and the possibility of the debtor’s parents caring for the children so husband can get a part time or evening job, and the possibility of the husband earning extra income by caring for other children while home during the day. 

In re Andresen, 232 B.R. 127 (B.A.P. 8th Cir. 1999)

In affirming the Bankruptcy Court, the BAP held that bankruptcy court’s discharge of one of debtor’s three student loans did not effect a partial discharge.  Rather, the BAP reiterated that discharge of student loan debt must be preceded by finding of undue hardship but stated that bankruptcy court may apply undue hardship standard on a loan by loan basis.

B.
Tithing

In re Meling, 263 B.R. 275 (Bankr. N.D. Iowa 2001)

The Court declined to exclude tithing per se and determined that, despite the fact that it did not begin until after the debtor filed bankruptcy, the debtor's $100 per month tithe to be "reasonable under the circumstances."

In re Ritchie, 254 B.R. 913 (Bankr. D. Idaho 2000)

The Court, acknowledging the analysis of McLeroy, excluded religious and charitable donations as a proper expense under the "undue hardship" test.

In re McLeroy, 250 B.R. 872 (N.D. Tex. 2000)

Declining to consider whether debtors' tithing constituted an appropriate expense under the "undue hardship" test, the Bankruptcy Court determined that debtor's student loans were dischargeable.  The District Court vacated and remanded, holding, among other things, that a debtor's tithes may be considered in some circumstances as an appropriate expense for purposes of determining whether repayment of student loan debt would constitute an undue hardship; the Religious Liberty and Charitable Donation Protection Act did not amend § 523(a)(8) and, thus, the Act does not entitle debtors to automatically classify their tithing as an appropriate expense under the "undue hardship" test.
C.
Alternative Repayment Options 

In re Birrane, 287 B.R. 490 (B.A.P. 9th Cir 2002) 

Court held that the debtor’s failure to consider the Income Contingent Repayment Plan of the William D. Ford Consolidation Program should be a consideration of whether the debtor made a good faith effort to consolidate her loans.  

In re Archibald, 280 B.R. 222 (S.D. Ind. 2002)

Bankruptcy court denied discharge of $98,000 student loan debt to 48-year-old debtor, finding that, although her current employment yielded only $13,000 in income, her household income with her live-in companion was more than $100,000, debtor had not maximized her income, had large discretionary expenses, and had not made a good faith effort to avail herself of consolidation repayment options.

In re Block, 2002 WL 220654 (Bankr. W.D. Mo. 2002)

Student loans determined to be nondischargeable due largely to the availability of an income contingent repayment plan.

In re Thoms, 257 B.R. 144 (Bankr. S.D.N.Y. 2001)

Court determines that debtor has not met her burden of proving undue hardship because, among other reasons, she did not attempt to restructure her student loan debt before filing for bankruptcy.
In re Wallace, 259 B.R. 170 (C.D. Cal. 2000)
The Bankruptcy Court entered summary judgment in debtor's favor.  The District Court remanded, holding, among other things, that given evidence of debtor's lack of diligence in pursuing repayment options throughout his bankruptcy proceedings, further development of the record concerning whether debtor's good‑faith efforts to repay the loans continued up to and including the time of the bankruptcy court's summary judgment order was necessary.

VII.  
PARTIAL DISCHARGES

While there is a certain amount of uncertainty inherent in the application of any test, and the caselaw regarding the undue hardship test is no different, the court's use of its equitable powers to discharge student loan debt in the absence of undue hardship has all but eliminated any certainty with these cases.  To partially discharge student loan debt without a finding of undue hardship would appear to conflict with the Code and effectively eliminates the undue hardship test.  Because of this, many courts have determined that partial discharge is not allowed or that a finding that repayment of the entire debt would impose an undue hardship must precipitate a partial discharge of a portion of the debt.  However, courts within the 6th Circuit continue 

In re Saxman, -- F.3d -- 2003 WL 1870489 (9th Cir. 2003)

Bankruptcy Court determined that a portion of debtor's student loan debt would impose an "undue hardship" but, because it could not discharge only the portion that would cause the hardship, it discharged the entire debt.  The District Court, relying on Myrvang, reversed and remanded, holding that under "undue hardship" exception a bankruptcy judge may partially discharge debtor's obligation on educational loan if debtor can, without undue hardship, repay a portion of the student loan debt.   The Ninth Circuit affirmed, stating that a court must first ensure that the debtor has met the requirements of the undue hardship test before it can partially discharge a student loan debt. 

In re Blair, 291 B.R. 514 (B.A.P. 9th Cir. 2003)

Despite its determination that the debtor has not satisfied any prong of the Brunner test, the Bankruptcy Court nonetheless discharges over half of the debtor’s student loan debt.  On appeal, the Ninth Circuit B.A.P. reversed, stating, “a preliminary finding of ‘undue hardship’ is necessary before a bankruptcy court can exercise its equitable powers in granting a partial discharge of student loan debts. This will help ensure that a bankruptcy court's equitable powers do not ‘swallow whole’ the exception to the discharge of student loans.”
In re Siegel, 2002 WL 31050760 (Bankr. N.D. Ohio 2002)

Despite its determination that a 47-year-old debtor with no dependents, who had over $400 a month in disposable income, did not meet undue hardship test, Court reduced over $30,000 student loans balance to $16,500 and allowed debtor to repay loans over 12 years, with no interest, at $1,375 per year.
Educational Credit Mgmt. Corp. v. Carter, 279 B.R. 872 (M.D. Ga. 2002)

The Court recognized the Circuit split regarding whether courts have the authority to partially discharge student loans.  After discussing the language of the Code and Hornsby, the Court determines that it cannot grant partial discharges under Section 105(a) because to do so would "not be 'consistent with the Bankruptcy Act'" and, in fact, "would conflict with the specific mandate in § 523(a)(8)."

Mort v. TSAC, 272 B.R. 181 (W.D. Va. 2002)

Chapter 7 debtor filed complaint for determination that she was entitled to "undue hardship" discharge of her student loan debt. The Bankruptcy Court found that debtor's lack of "good faith" precluded discharge of her entire student loan debt, but that court, in exercise of its authority to enter necessary or appropriate orders, could grant partial discharge. The District Court reversed and remanded, holding, among other things, that bankruptcy court may grant partial discharge of student loan debt, but it can do so only upon finding of "undue hardship"; and, bankruptcy court's finding as to debtor's lack of good faith precluded even partial discharge of student loan debt.


In re Afflitto, 273 B.R. 162 (Bankr. W.D. Tenn. 2001)

Court determined that debtor had met "undue hardship" test and that it had the authority under Section 105(a) "to fashion a remedy to provide the Debtor the benefit of a 'fresh start' while at the same time granting some satisfaction of the student loan debt."

In re Yapuncich, 266 B.R. 882 (Bankr. D. Mont. 2001)

After determining that debtor had met "undue hardship" test, the Court, following Myrvang, discharged all but $20,000 of debtor's student loan debt.

In re East, 270 B.R. 485 (Bankr. E.D. Cal. 2001)

Adopting analysis of Myrvang and Hornsby, Court ruled that if debtor meets burden of establishing that it would be an "undue hardship" to repay entire amount of his or her student loan debt, "the court may consider whether it would be an undue hardship for some part of the loan obligation not to be discharged."

In re Nary, 253 B.R. 272 (N.D. Tex. 2000)

Court "adopts the holding of Hornsby that § 105(a) authorizes a bankruptcy court to grant a partial discharge where the undue hardship requirement of § 523(a)(8) is met as to part but not all of a student loan."
In re Myrvang, 232 F.3d 1116 (9th Cir. 2000)

Ninth Circuit rejects Taylor and adopts Hornsby in this marital debt case.

In re Taylor, 223 B.R. 747 (B.A.P. 9th Cir. 1998)

Bankruptcy Appellate Panel rejects Hornsby and holds, among other things, that bankruptcy court cannot partially discharge student loan debt.

In re Hornsby, 144 F.3d 433 (6th Cir. 1998)

The Court of Appeals holds that, despite fact that "undue hardship" test was not met, bankruptcy court has power under Section 105 to fashion remedy appropriate remedy, which could be partially discharging debt, instituting a repayment schedule, granting debtor a deferment or allowing debtor to revisit determination at a later time.

VIII.
ADDITIONAL RESOURCES

National Consumer Law Center, Student Loan Law: Collections, Intercepts, Deferments, Discharges, Repayment Plans, and Trade School Abuses (2d ed. 2002)

David J. Light, Esq., Discharging Student Loans in Bankruptcy (2d ed. 1999)

IX.
WEB SITES

Department of Education (www.ed.gov)

Department of Education Ombudsman Office (www.ombudsman.ed.gov)

William D. Ford Direct Loan Program (www.ed.gov/directloan)

Educational Credit Management Corporation (www.ecmc.org)

Code of Federal Regulations (www.access.gpo.gov/nara/cfr/cfr-retrieve.html#page1)

United States Code (www4.law.cornell.edu/uscode/)
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