UNITED STATES DISTRICT COURT
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DIANE CHAMBERS and REBECCA HOWE, individually :

and on behalf of all others similarly situated,

:





:


Plaintiffs,



:

:


5. 



:         CV-00-5453 (CBA)(VP)

:

RICHARD W. RILEY, in his official capacity as

:

Secretary of the United States Department of Education,
:

and the UNITED STATES DEPARTMENT

:

OF EDUCATION,





:

:

Defendant.



:
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PLAINTIFFS’ MEMORANDUM OF LAW IN REPLY TO THE DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ CROSS-MOTION FOR SUMMARY JUDGMENT
PRELIMINARY STATEMENT
Plaintiffs submit this memorandum of law in reply to the defendants’ memorandum in opposition to plaintiffs’ cross motion for summary judgment.  Plaintiffs claim, in this case, that the Secretary of the United States Department of Education and the Department (together “the defendants”) are acting in a manner that is arbitrary and capricious, in violation of law, and in violation of their own regulations, by denying requests for discharges of guaranteed student loans based not on available evidence, but only on an unsupported inference. The Secretary and the Department defend their reliance on the challenged inference solely on the ground that it is a reasonable interpretation of the statute and the regulations. Plaintiffs contend, to the contrary, that reliance on the inference is in direct violation of the Secretary’s own regulations and therefore must be struck down pursuant to the Administrative Procedures Act, 5 U.S.C. § 701. 

Plaintiffs respond here only to limited portions of defendants’ memorandum and respectfully refer the Court to their earlier memoranda for refutations of all other aspects of the defendants’ position.

Defendants’ Policy is Inconsistent with the Purpose of the Discharge Provision and with the Defendants’ Own Regulations.
20 U.S.C. § 1087(c), the Higher Education Amendments (“HEA”), mandates that the defendant Secretary of Education grant discharges of student loans if the schools attended by the students falsely certified that the students had the ability to benefit from the programs for which their loans were taken. Although the defendants find fault with the plaintiffs’ description of the legislative history of the discharge provisions (“Memorandum of Law in Further Support of Defendants’ Cross-Motion for Summary Judgment and in Opposition to Plaintiff’s Cross-Motion for Summary Judgment” (hereinafter “Defs’ Memo in Opp”), p. 11 - 13), they do not, and cannot, dispute that the discharge provision was enacted to protect students who obtained student loans to attend schools from which they did not have the ability to benefit.  This is a remedial provision, which forgives student loan obligations for borrowers whose ability to benefit was falsely, fraudulently certified by their schools.

The regulation on which the defendants rely establishes the procedure for requesting a discharge.  It states that when a borrower requests a discharge based on her school’s false certification of her ability to benefit from the school, the borrower must submit a sworn statement laying out the basis for her request, and the agency receiving the request “shall review the borrower’s request and supporting sworn statement in light of information available from the records of the agency and from other sources, including other guaranty agencies, state authorities, and cognizant accrediting agencies.”  34 C.F.R.§ 682.402(e)(6)(iv) and 682.402(e)(3).

The defendants are correct that the statute is silent on the issue of the burden of proof.  The defendants own regulations, however, straightforwardly lay out the burden placed on both the borrower and the agencies that hold their loans: they require the borrower to submit a sworn statement, and then they require the agency that holds the loan to review the sworn statement in light of information available from the relevant records. There is nothing ambiguous about these regulations. They make it clear that all the borrower need do is to submit a request for a discharge and sworn statement in support of the request, and the burden switches to the Secretary to review information about the school.   The regulations do not direct the agency holding the loan to determine whether or not it or any other agency has already made a decision about whether the school in question engaged in bad ability-to-benefit practices. They do not allow the agency to rely the absence of any such findings.  They require the agency to look at information available from its records and the records of other involved agencies – not their findings, the information available from their records.  

The cases cited by the defendants in support of their argument that reliance on the challenged inference is consistent with the regulations are irrelevant because they concern situations in which the burden of proving the central facts has not been clearly established by law or regulation.  In N.L.R.B. v. Kentucky River Community Care, Inc, 121 S. Ct. 1861 (2001);  Xin-Chang Zhang v. Slattery, 55 F. 3d 732 (2d Cir. 1995), cert.denied, 516 U.S. 1176 (1996); Mejia-Paiz v. INS, 111 F. 3d 720 (9th Cir. 1997); Griffen v. U.S., 588 F. 2d 521 (5th Cir. 1979); Leroy K and Rita B. Jackson v. Comm’r of Internal Revenue, 1992 WL 49778 (U.S. Tax Ct. 1992); and United States v. Traficant, 558 F. Supp 996 (N.D. Ohio 1983), courts upheld agencies’ rules about allocating burden of proof, in situations in which the allocation had not been established by law or regulation.  

In Zhang v. Slattery, for example, the Second Circuit specifically held that there was no express provision allocating the burden of proof, and that under those circumstances, they would defer to the federal agency’s reasonable interpretation. 55 F. 3d at 756.  In  N.L.R.B. v. Kentucky River Community Care, Inc., the Supreme Court deferred to a “consistent rule” of the National Labor Relations Board about allocation of the burden of proof, but there was no formally promulgated federal regulation controlling the issue. On the contrary, in the case at bar,  the defendants’ own regulations at 34 C.F.R.  § 682.402 (e) (6) (iv), have clearly established the burdens of proof, and these regulations must control.

The defendants argue that their position here is reasonable because they are entitled to require corroborating evidence to support a borrower’s claim of entitlement to discharge. Defs Mem in Opp. p. 9.  Plaintiffs do not dispute and have never disputed that it is reasonable for the defendants to look at corroborating evidence or the lack thereof; the regulations in fact require the defendants to look at all the evidence available in their records and the records of other involved agencies.  Plaintiffs do dispute the defendants’ right to rely on the absence of pre-existing findings by oversight agencies. The gap in defendants’ logic is visible on page 9 of their memorandum, where they refer first to the absence of “corroborating evidence” and then jump later in the sentence to the “absence of any such findings in reports about a school.” Defs Mem in Opp, p.9.  It is arbitrary and capricious to equate the absence of findings with the lack of evidence in agencies’ files.  The defendants have made no effort to show that the agencies involved have reviewed the evidence available to them and have made appropriate findings based on that evidence.

The defendants assert that the result of plaintiffs’ argument would be that the Secretary would have to grant student loan discharges “based on nothing more than a borrower’s say so.” Defs Mem in Opp, p. 15.  This is not true.  Plaintiffs contend that the Secretary must follow his own regulations and review the borrower’s request in light of information available in the records of oversight agencies about the schools’ admission practices.   Plaintiffs contend that the regulations require the Secretary to look not just at the results of earlier investigations of the borrower’s school, but at the records of the school in the possession of all involved agencies.  If the Secretary, during such review, finds specific, concrete evidence that contradicts the sworn statement of the borrower, such as an accepted ability to benefit test in the borrower’s school record, it would then be appropriate for the Secretary to demand further evidence from the borrower to counterbalance that evidence and to deny the discharge if such evidence was not produced.  But if the Secretary finds no evidence in reviewing the records that contradicts the sworn statement of the borrower and if there is nothing inherently incredible about the request for a discharge and the sworn statement in support of it, then the Secretary would have to grant the request.  This would not be “based on nothing more than a borrower’s say so.”  This would be based on a full search by the Secretary of the relevant records.

The defendants cite Mejia-Paiz v. INS, 111 F. 3d 720 (9th Cir. 1997), for the proposition that “it is not unusual for the trier of fact to require corroborating evidence to support a litigant’s self-serving claim for relief.” p. 10.   This case is instructive on the question of burden of proof,  for the court recognized that although the petitioner for asylum bears the burden of presenting credible evidence, corroborating evidence is not required in all cases.  The court acknowledged that “an alien’s unrefuted and credible testimony may be sufficient” when he is “limited  in his ability to offer direct corroboration” of his persecution. 111 F. 3d at 722, fn1. 

The court took into account in its analysis the practical difficulties faced by the parties in producing evidence.  The court supported the imposition of the burden of proof on the alien because it recognized that INS would be unable to demonstrate that the petitioner’s recital of past persecution was false and that the alien himself would be the party with knowledge of these facts. 111 F. 3d at 722.  In the case at bar, on the other hand, the defendants themselves have the best access to school records, so the logic of Mejia-Paiz supports the position of the plaintiffs here.

Under the policy challenged in the case at bar, if there are no pre-existing “findings” by oversight agencies regarding false certification practices by the borrower’s school, the Secretary demands additional evidence from the borrower without reviewing evidence available in the records of the oversight agencies.  This policy imposes a burden on borrowers not justified by the statute or the regulations.  By relying on the inference at issue here, the Secretary prematurely switches the burden back to the borrower without himself reviewing the available evidence. 

The placement of the burden of proof in the defendants’ regulations properly reflects the recognized principle of law that a party with greater access to evidence bears the burden of producing such evidence, and that issues of practicality influence the proper placement of the burden. “...the ordinary rule, based on considerations of fairness, does not place the burden upon a litigant of establishing facts peculiarly within the knowledge of his adversary.” Campbell v. U.S., 81 S. Ct 421, 427 (1961). “Burden-shifting where one party has superior access to evidence on a particular issue is a common feature of our law.” U.S. v. Once Parcel of Property, 85 F. 3d 985 (2d Cir. 1996), cert. denied, Scianna v. U.S., 117 S. Ct. 304.

Indeed, in both Mejia-Paiz and N.L.R.B. v. Kentucky River, cited by defendants, the courts recognize this principle. In N.L.R.B., the Supreme Court noted that “it is easier to prove an employees’ authority to exercise 1 of the 12 listed supervisory functions than to disprove an employee’s authority to exercise any of these functions, and practicality therefore favors placing the burden on the party asserting supervisory status.”  121 S. Ct at 1866 (emphasis added).  And as discussed above, in Mejia-Paiz, the Second Circuit approved the allocation of the burden of proof to the party with access to the relevant facts.

The defendants administer the guaranteed student loan program and are ultimately charged with oversight of the program.  They recognize in their own regulations that they and all other agencies that hold student loans have access to records concerning ability to benefit practices of proprietary schools. There can be no doubt that they have better access to the facts than the borrowers who are requesting these discharges.

It is particularly appropriate that the burden of reviewing evidence about the false certification practices of schools should lie with the defendants, not only because they have greater access to the information, but also because 20 U.S.C. § 1087 ( c), the discharge provision,  is a remedial statute, enacted solely to protect students ensnared by proprietary vocational schools.  Like all remedial statutes, it must be interpreted to further this purpose. Tcherepnin v. Knight, 88 S. Ct. 548,553 (1067); RNS Services, Inc. v. Sec. Of Labor, 115 F. 3d 182 (3rd Cir. 1997).

Conclusion

For the reasons set forth herein, and in all plaintiffs’ earlier memoranda in this case, plaintiffs respectfully ask this Court to deny the defendants’ motion for summary judgment and to grant the plaintiffs’ motion for summary judgment, and to provide such other relief as the Court finds appropriate.


Respectfully submitted,

YISROEL SCHULMAN

New York Legal Assistance Group

Jane Greengold Stevens, Of Counsel (JS - 4790)

130 East 59th Street

New York, New York 10022

(212) 750 - 0800 x 207

Dated: September 26, 2001

New York, New York

� The defendants now present a declaration stating that oversight agencies have made findings regarding improper ability to benefit practices with respect to at least 16 schools within the State of New York. Defs Mem in Opp, p. 18. The Secretary presents no evidence about how many such schools there are in New York State or whether oversight agencies have ever analyzed the admission practices of all the other proprietary vocational schools in the state. The Bureau of Proprietary School Supervision of the Office of Higher Education of the New York State Department of Education lists approximately 340 currently licensed/registered non-degree granting proprietary schools in New York State. Hundreds more have closed since 1986 when the law creating ability-to-benefit discharges was enacted.  See Affirmation of Jane Greengold Stevens, dated September 26, 2001.
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