E.6.1
Dischargeability Complaint Raising School's Fraud 

UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF PENNSYLVANIA

[plaintiff]In re: MAE N. WEST,

Debtor

MAE N. WEST,

Plaintiff

[vs]

[defendant]PENNSYLVANIA HIGHER EDUCATION ASSISTANCE AGENCY, PHILADELPHIA SAVINGS FUND SOCIETY and LAMAR ALEXANDER, Secretary, United States Department of Education,

Defendants

Stephen Raslavich,

Interim Trustee

DEBTOR'S COMPLAINT TO DETERMINE 

DISCHARGEABILITY OF STUDENT LOAN
PRELIMINARY STATEMENT

1.  This is an adversary proceeding brought under the Bankruptcy Code, 11 U.S.C. § 523(a)(8), to determine the dischargeability of an educational loan made, insured or guaranteed by a governmental unit.  The debtor also raises various claims under applicable nonbankruptcy law against the defendants.

JURISDICTION

2.  Jurisdiction of the bankruptcy court in this matter is provided by 28 U.S.C. §§ 1334 and 157 and the Order of the United States District Court for this district dated July 25, 1984.


3.  This is a core proceeding.

PARTIES

4.  Plaintiff is an adult individual who resides at [Address].  She is the debtor in above-captioned chapter 7 case.


5.  Defendant Pennsylvania Higher Education Assistance Agency ("PHEAA") is an instrumentality of the Commonwealth of Pennsylvania, doing business at [Address].


6.  Defendant Philadelphia Savings Fund Society ("PSFS") is a Pennsylvania corporate financial institution whose local student loan operations are located at [Address].


7.  Defendant Lamar Alexander is the Secretary of the Department of Education ("ED") and as such is the chief executive official of an agency of the United States (hereinafter "the Secretary.")


8.  Stephen Reynolds is the interim trustee in this bankruptcy case and is a nominal party to this action.

FACTUAL ALLEGATIONS

9.  In November, 1988 plaintiff enrolled in a data entry course at a proprietary trade school in Philadelphia named Commercial Programming Unlimited.  Plaintiff, who had never graduated high school, was at the time 55 years old.  She was induced to enroll by sales representatives of the school who promised her a) that she would obtain job training and a GED diploma at the school, b) that upon graduation she would receive job placement assistance and c) that the entire cost of this service would be financed by federal financial aid programs.


10.  The school arranged a financial aid package for plaintiff which totalled $6,225 for a nine-month course.  Included in this package were approximately $5,500 in loans provided by PSFS, guaranteed by PHEAA and insured by ED under the Guaranteed Student Loan (GSL) and Supplemental Loan (SLS) programs established by Subchapter IV of the Higher Education Act, 20 U.S.C. § 1077 et seq.


11.  Plaintiff attended classes at the school for approximately one month, at which time, due to dissatisfaction with the quality of the teaching, she transferred to another trade school in the next building, the Palmer Business School.  As with the first school, Palmer representatives assured her of a GED, job training and placement and a financial aid package covering all costs.  The second package, like the first, was arranged by the school through PSFS and was guaranteed and insured, respectively, by PHEAA and ED.


12.  In the case of all the above-mentioned student loans, plaintiff did not obtain the loans by herself, nor did she have any direct dealings whatsoever with PSFS.  On the contrary, PSFS had the schools, among other things, verify plaintiff's identity, complete all the forms ordinarily completed by the lender, explain the transaction to plaintiff, and obtain her signature on all documents relating to the loans.


13.  Plaintiff graduated from Palmer in the summer of 1989.  She did not receive a GED, and, on the contrary, learned that she had to contact the School District of Philadelphia in order to take the test and to receive whatever additional GED training she needed.  At the one job interview Palmer arranged for plaintiff, she discovered that a GED was a requirement for the job.  Soon after this interview Palmer went out of business.


14.  Plaintiff's present indebtedness on her student loans is approximately $5,524.

CAUSES OF ACTION
Count I--Undue Hardship


15.  Plaintiff-debtor's present income consists of approximately $600/month earned from a small beauty shop she rents.  This amount is not even adequate for her to afford the basic necessities of life.


16.  She lacks the resources to repay the student loans and any payments she would make would be at a great hardship.  Excepting the loans from discharge would impose an undue hardship on her.


17.  The above-described student loan debts are dischargeable under 11 U.S.C. § 523(a)(8)(B).

Count II -- Breach of Contract

18.  The purpose of the above-described loans, which the two schools arranged, was to finance the costs of a GED course, job training and job placement services purportedly provided by the school.  Thus, plaintiff agreed to repay her indebtedness in consideration for the schools' agreement to provide her with the said services.


19.  The schools never provided her the said services and, as a result, failed to perform in accordance with the above-described contract and breached said contract.


20.  Plaintiff has been injured by this breach by the indebtedness involved in this case.


21.  PSFS had an "origination relationship," see 34 C.F.R. §682.200, with each of the two schools plaintiff attended.  Therefore, PSFS, PHEAA and the Secretary are subject to plaintiff's claims and defenses.

Count III -- Fraud, Misrepresentation and/or 

Unfair Trade Practices

22.  Both of the trade schools induced plaintiff to enroll and to continue in these so-called academic programs through a number of misleading, deceptive or fraudulent representations, including but not limited to representations concerning the quality, value and usefulness of the offered training, concerning the qualifications needed to benefit from the training and to obtain employment, concerning the ability to earn a GED after successful completion of the course, concerning the nature and wage levels of possible employment, and concerning the success rate of students completing the training.


23.  The debtor relied on these representations, enrolled in the schools and then maintained herself in good standing until graduation.


24.  The defendants are subject to plaintiff's claims and defenses as a result of the "origination relationship" that existed between the schools and PSFS.

Count IV -- Violation of Higher Education Act

25.  The underlying student loans are void and unenforceable in that, in addition to defrauding students as described above, the schools also violated numerous federal regulatory requirements, including but not limited to, enrolling plaintiff into the program when she did not have the "ability to benefit" from the training as defined by federal law and failing to maintain standards and procedures for determining whether any applicants for admission had such an "ability to benefit."  


WHEREFORE, plaintiff-debtor requests the this Court:


1.
Assume jurisdiction of this case;


2.
Declare the subject student loans dischargeable under 11 U.S.C. § 523(a)(8);


3.
Declare the loan void;


4.
Award the debtor damages;


5.
Award the debtor's counsel reasonable attorney's fees and


6.
Grant the debtor any other appropriate relief.

[Attorney for Plaintiff]

